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PazBepHyTBIlf OTBET Ha IIOCTaBIEHHBI B 3aJade BOIPOC HE MOXET OBITH maH 06e3
pPEeTPOCIEKTUBHOIO aHanm3a mnojoxeHuit cratet 10, 333 "I'paxmanckoro komekca Poccuiickoit
Denepanun (dacte nepsas)" ot 30.11.1994 Ne 51-@3 (¢ mocaen. usMm. u goi.) (mamee — 'K P®) I'K
P®, a Taroke IpakTUKK UX TPUMEHEHHUS.

Cratps 10, oTpakarolas 3ampeT Ha 3JI0YIOTpeONieHHe IIPaBOM, U CTAaThs 333, MO3BOJIIOIIAs
CyIy CHKDKATh pasMep sBHO HECOpa3MEpHOM IOCIEACTBUSIM HapyIIeHHUs 00s13aTelhCTBA HEYCTOMKH,
cymectBytoT B Yactu nmepsoit 'K P® ¢ momenta ero mpunsatus B 1994 romy. COOTBETCTBEHHO, 3a
npoleanee BpeMs Oblla HaKOIIEHa OOINUpHAs IpaKTHKa MIPUMEHEHHUS NaHHBIX HOPM H MPOIETaHO
MHO>KECTBO TEOPETUUECKUX M3BICKAHHIHA.

Conepxanue cratet 10 'K P® B e mepBoHayanpHONW M TOCHETHEH pEeNaKIMU IO3BOJSET
TOBOPUTE O TOM, YTO 3TO HOpMa OOIIEro MOpsiIKa, KOTOPYIO MOXKHO NMPHUMEHSATH KO BCEM CHTYAIHsIM
3noynorpebnenus npasoM. Bompoc o Tom, sBisercs i crathsa 333 'K PO cmenuanbHO# HOPMOH,
BCTymaromed B KOHKypeHHnuro co cr. 10 I'K P®, mo3Bomss cyny oOTKashplBaTh BO B3BICKAaHHUH
IPeAyCMOTPEHHON 3aKOHOM MIIM JOIOBOPOM HEYCTOHKM B TOH €€ 4YacTd, B KOTOpOH OHa SBHO
HECcOpa3MepHa IIOCIECTBUAM HapylleHHs 00s3aTenbCcTBa, BO3MOXKHO, OCTaBaICs KaKoe-To BpeMs 6e3
onpenenénHoro paspemenus. Opnaxo 21 mekabps 2000 roma Korcturynuonusii Cyn PO BeiHec
onpenenenue Ne 263-O "O6 oTkasze B IPUHATHH K pacCCMOTPEHUIO XaJloObl rpakaannHa Harosuiip=a
IOpus AnexkcannpoBuya Ha HapylleHHE €ro KOHCTUTYIHOHHBIX INpaB YacThIO IepBOM craThd 333
I'paxxmanckoro xonekca Poccutickoil @enepanuu’’, B KOTOPOM yKa3al, YTO IIPUMEHEHHE CyIoM CT. 333
I'K P® "agnsemcsa oonum u3z npasoguvix cnocobos, npedycmMompennvix 6 3aKomne, KOmopbvie HanpasieHbvl
npomus 310ynompebneHus npagom c60600H020 onpedeneHus pazmepa Heycmoiiku...". B mareparype
panee mpodeccopoM B.B. BUTpsSHCKEM yke BBICKa3bIBATACh TOYKA 3PEHHUS O TOM, UTO "TpeOoBaHMS
KpeauTopa O B3BICKaHUH HEyCTONKH B 4aCTH, MIPEBBIIAIONIEH BO3MOXKHBIE YOBITKH B CBSI3H C
JOIIYIIEHHBIM JOJDKHUKOM HapyIIeHHeM IOTOBOPHOTO 00s3aTeNbcTBa, HEOOXOAMMO OLICHHBATh HE B
cBeTe ct. 333 T'K P®, a kak 31m0ymoTpebienue npasom” .

Jannas npaBoBas MO3UIUs ObLIAa BOCIPUHSATA U CyAaMH, ¥ TEOPETUKAMH, 110 CYTH, KaK aKCHOMa.
Becema HenBycMmeIcIeHHO oHa Ipo3Bydana B [loctanoBnenuu IIpesunuyma BAC PO ot 01.07.2014
Ne 4231/14 mo memy Ne A40-41623/2013: "mpasuna cmamwvu 10 I pasicoanckozo koodexca He
UCKTIOUAIOm KEANUGUKayuu cyoom 8 Kavecmee 310ynompednenis npasom mpebo6aHus 0 63blCKaAHUU
HeycmouiKy @ motil ee Yacmu, KOMopas AeNAemcs 04e8UOHO Ype3MepHOT, NpU YCMAHOBLEHUU CYOOM
9Mo20 akma Ha OCHOBAHUU BO3PAJICEHUL NpueieKaemoz20 Kk omeemcmeennocmu nuya”. 1lpu sTom
[Ipesunuym BAC PO mnpomutmpoBanm Takxke ¢pa3y, 3aUMMCTBOBAHHYI0 M3  OIPEJEIICHHUS
Koncrurynmonnoro Cyma P® ot 21.12.2000 Ne 263-O: "..6 uacmu nepgoii cmamvu 333
I'pasicdanckozo xodexca peuv udem He 0 mpage cyoa, 4, No cywecmey, o e20 00A3aHHOCHU

yemanosumos 6ananc mesicoy NpUMeHsemMOotl K HApYUWUmenio Mepoii omeemcmeeHHOCMY U OYeHKOU

! Cm.: Bparunckuit M., Butpsuckuit B.B. JlorosopHoe npaso. Kuura nepsas. O6mue nonoxeus. M., 1999. C. 492,
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Oeticmeumensio2o (a He 803MOJICHO20) pazmepa Yuyepba, NPULUHEHHO20 6 Pe3YIbIame KOHKPEWHO20
npasonapyuiernus. OOHAKO Npu  30561eHUU OMEEMYUKA O HeCOpasMepHOCMU HeYCMOLKU CYO
asmomamu4ecky He ymeHvuiaem ee pasmep. Bonpoc o npedenax cHudicenus HeyCMOUKU SA6NAemCs
mem  00CMOAMensCmeom, 6 OMHOUEHUU KOMOpo2o Oelicmeyem NPUHYUN COCMA3AMENbHOCMU
cmopon”. CTOUT OTMETHTB, 4TO B fere Ne A40-41623/2013, xoTopoe B mOpsAaKe HAN30pa PACCMOTPE
IIpesunuym BAC P®, o6e CTOPOHE! SBISUIACH KOMMEPYECKAMH OPTaHM3ALMSIMHI H CIIOP MEXKIY HUMH
BO3HHUK B C(hepe He IPOCTO SKOHOMHUIECKUX, & IMEHHO IIPEAIPHHIMATEIECKAX OTHOIICHHUA.

IIpouutnpoBannas nosuims Ilpesuamyma BAC P® cocTOMT B TOM, YTO [aXXe ECIH B
KOHKPETHOM CUTyalliy He MMEETCS OCHOBaHMU Iyt npuMmeHenus ct. 333 'K P®, cyn Bopase u gaxe
00s13aH OLIEHUTH pa3Mep 3asBIEHHON HEyCTOMKH ¢ ToukH 3penus cT. 10 K P®. B Teopermueckom
IIJTAaHE 5TO O3HAYaNo, YTO €CliK creluanbias HopMa cT. 333 'K P® se Morna ObITh IpHUMEHEHA B CHILY
KaKuX-TO 0OCTOATENBCTB, TO IPUMEHEHHIO Iojutexana obmas nopma — cr. 10 'K P®. IIpasna, u3
nozuuny IIpesunnyma BAC PO HenmocTaTo4HO YETKO BHIHO, JOJDKEH JIM OTBETYMK B JAHHOM CIIydae
3asABJIATh 0 HeoOxomumocTu mpuMmeHeHus cT. 10 'K PO wmm ke cyn AenaeT 3TO caMOCTOSTENHHO.
Beiciias cyne6Has HHCTaHIUS JIMIIH KOHCTAaTHPOBAIa TOT (aKT, YTO OTBETYUK HEOTHOKPATHO 3asBIISII
0 HeobxomumocT npuMeHeHus cr. 10 'K P®, wo He ykasana, sBIseTcs JIM TAaKOe 3asBIICHHE
00s3aTeNbHBIM YCIIOBHEM TS ipuMeHenus cynoM ctT. 10 TK PO.

Mexny TeM OTBET Ha 3TOT BOIPOC MMeeTcst B Goiiee panHei mosunuu [pesumuyma BAC PO.
Tak, B mynkre 3 "O630pa NpaKTHKU IPEMEHEHHS apOUTPaXHBIMA Cyaamu cTaThl 10 I'paxkaaHcKoro

" IPHBOUTCS CUTyalus, B KOTOpOH HCTell, OcliapuBas peIIeHHE

kxozekca Poccuiickoit ®@eneparuu
Cyla mepBO#l MHCTAaHIUH, cChUIaNCcA Ha To, 4To cT. 10 'K P® moxer GBITH MpHMEHEHA TONBKO IIPU
HaJIMYMH 3asBIIEHUS 00 3TOM JIHMIIA, ydacTByromero B neiie. Cym KacCallHOHHOM MHCTAHIIUM, OCTaBII
pelIeHne CyJa IEepBOM HHCTAaHIMM 0Oe3 H3MEHEHWH, yKa3al Ha OIMHOOYHOCTH TAKOTO MHEHHI,
paswscHuB, 910 cT. 10 'K P® cyn MoskeT IpUMEHHTD U 110 COOCTBEHHOM HHUIIMATUBE.

Pemennem Copera mnpu [Ipesumenre P® mo xomupukamuu © COBEPLIEHCTBOBAHHIO
rpaXaaHckoro 3akoHomarenscTBa 0T 07.10.2009 6puia  omobpena "Konmenmus pa3BUTHS
rpakIaHCKoro 3akoHoxarenascTsa PO" (nanee — Konnenmust). OnMHUM U3 HapaBiIeHUM, OTMEUEHHBIX
B Konnenmuu, sBmgercs auddepeHIManus HOPM TIPaXIaHCKOrO IIpaBa II0 PErYIMPOBAHHUIO
IPeIPHHAMATENBCKAX U HEMpeNpUHAMATETbCKAX PABOOTHOIEH A . PaspaGorunky KoHuenmun
000CHOBaHHO HCXOOWIX H3 TOTO, YTO IPEANPHUHUMATENBCKAE OTHOIIEHHS — 3TO OTHOIIEHHS,
OCYIIECTBIIIEMBIE Ha CBOH cTpax M pHck (a63. 3 m. 1 cT. 2 'K P®), a kpome TOTO, OPHEHTHPOBAHEI Ha
[IOJly4eHHe IpUOBUIM (YTO OMATH JXKE€ IpeAmojaracT OONBIIYIO CTENEHb PHCKA, YEM B HHBIX

OKOHOMHYCCKHX OTHOHICHI/DIX), a IIOTOMY TroCyaapCTBO OOJDKHO YMECHBIIATh CBOE BMEIATEIILCTBO B

3Ty cdepy, IPeNOCTaBILITh IPeAIPHHIMATESIM GOJIbIe CBOOOIRI B ONpEeTeHUd "MIPaBHiI Urpsl”, U

2 Hudopmarmonnoe nucsmo [pesupmyma BAC ot 25.11.2008 Ne 127
M, HampuMmep, myHkts 2.3.,4.1.1.,4.1.4.,4.2.1.,5.5., 7.7. Konuenuuu.
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SKBHBAJICHTHO YMEHBINATh BO3JECHCTBME Ha HHMX HMIIEPAaTHBHBIX HOPM IIpaBa, B TOM YHCIE TeX,
KOTOPBIE HECYT OXPAaHUTENBHYIO () YHKIIHIO.

Bo ucnonnenne Konnmenmwu 6sut npunsat ®enepanbHeni 3akoH oT 08.03.2015 Ne 42-®3 "O
BHECCHHM M3MEHEHMH B YacTh IEpBYIO I'paxkmanckoro konexca Poccmiickoit ®@enepamnuu", KOTOpbM
crathst 333 I'K PO mnoxasepriach U3MEHEHHIO, B PE3yJBTATE YEro CTAl BHIEH OCOOBIH IOIXOI
3aKOHOJATeNsl K MPEANPHHUMATENAM: U1 CHIDKEHUS HEYCTOMKH NpeAIpHHHMATENs 0013aTeNlbHO
JOJDKEH CIIeNaTh 3asBJIEHUE B CyJlE, IIPH OTCYTCTBHU TAaKOT'O 3asBJIEHHUS MIPE3IOMUPYETCS, YTO pasMep
HEYCTOWKH €ro yCTpamBaeT, JaXe €CIM OHa SBHO HEcOpasMepHAa IIOCIEACTBUSM HapyLIeHHs
obs3arenbeTBa. A €CIM JaXke MPEAIPUHUMATENb U CIENAET B CyJIe TAKOe 3asBJIEHHE, TO B CHIIY II. 2 CT.
333 T'K P® ymenbImeHre pasMepa HEYyCTOMKH OyHeT BO3MOXKHO JIMINL B MCKIIOUHTENBHBEIX CIYYasX,
eciu OyIeT NOKa3aHO, 9TO B3BICKAHHE HEYCTOMKH B IIPELyCMOTPEHHOM HOTOBOPOM PasMepe MOJKET
IIPUBECTH K IIOJIyYEHHIO KPEIUTOPOM HEOOOCHOBAHHOM BBITOIBL.

B cr. 10 TK P® Tpems rogamu paHee Toxe GBUTH BHECEHBI H3MEHeHHs'. B uacTHOCTH IIYHKT 2
cratbu 10 'K P® B HOBO# peakiium peaocTaBuil CyaaM GONIBINHH qUana3oH BO3SMOXKHEIX JeHCTBHI:
€CIIH paHbIIe CyJI MOT OTKa3aTh B 3allUTE IIpaBa TOJIBKO IMOJHOCTBIO, TO Cefyac ¢ yueToM XapakTepa U
IOCTICICTBHM IOIIYINEHHOTO 3JIOYIOTPEOIEHUS CYA MOXET 3TO CHENaTh KaK IOJHOCTBIO, TaK H
YaCTUYHO, PaBHO KaK BIPaBe NPUMEHUTh U "HHBIE MEpHI", IPEXyCMOTPEHHBIE 3aKOHOM. BTOpoit
B&)XHOHM JeTanbio HOBOM pemakmuu myHKTa 2 ctathu 10 'K PO crama ero opueHTHpPOBaHHOCTL Ha
0e30roBopoYHOE MPHMEHEHHE CYIOM: €CIIM paHbIne (GOpMYIHPOBKA 3Bydana "Cy... MOXKET OTKA3aTh
aMiy..", To cediyac 3By4uT: "Cy.... OTKa3bIBaeT JUIY...".

Bumumo, oOmuii 3aKOHONATENBHBIA IOAXOM, CHIDKAIOINHM CTENEHb 3alldThl  IIpaB
IpeanpUHAMAaTelell HMIEPAaTHBHBIMH OXPAaHUTEIHHBIMH HOpPMaMH TIOBIEK W  CYIIECTBEHHOE
H3MEHEHHE IIPaBOIPUMEHHUTENBHOr0 mnoaxona. Takx, 29 mas 2018 roma CyneGHas Kojuierus Io
9KoHOoMHYeCKHM criopaM BepxoBroro Cyna Poccuiickoit @enepanuu BeHecna onpeneneuune Ne 301-
9C17-21397 mo memy Ne A43-26319/2016, B xoTOpoM cienaga CIEAYIOIIUA KIIOYEBOM BHIBOJI:
"Peanuzayus xpeoumopom OCHOBAHHO20 HA 002080pe NpAaBA HA B63bICKAHUE HEYCMOUKY, pasmep
KOMOPOU CO2NACOBAH YYACMHUKAMU 002080pa, He Modcem Ovbimb NpusHana 3snoynompebienuem
npasom, 6leKyuuM npumeHerue nocieocmeut, npedycmompernoix cmamveti 10 I'K PO,

OmHako B CBSI3M C TakuM HOBBIM, €CIM HE CKa3aTh "PEBOJIIOIMOHHBIM", TOJKOBaHHEM
nosoxkeHuid ¢T. 10 I'K PO Bo3HukaeT pe3oHHBI Bompoc: ecnu BepxoBubrii Cyn P® He ycMmoTpen
370yHOTpeOJICHUs IPaBOM B pasMepe HEYCTOHKH TOJNBKO IIOTOMY, YTO JAHHOE YCJIOBHE CTOPOHEI
COIJIacoBAJIM B JOTOBOpE (paHee Takod (akT He OKa3bpIBAI Ha MO3MIUIO CYIOB O IpUMEeHEHuH cT. 10
I'K PO nukakoro BIUsHHSI), TO KaKk OBITH C TEM, UYTO IIPOUTpABIIEH CTOPOHE IMOJOOHOE JOTOBOPHOE

YCJIOBHE MOTJIO OBITH HaBSA3aHO?

‘Cm. ®enepanbublii 3akoH oT 30.12.2012 Ne 302-03.
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Bene Ilneaym BAC P® B nocranosnenuu ot 14.03.2014 Ne 16 "O cBobGone JIOTOBOpa U ee
mpefenax" OroBOPMI MONOGHbIE CHTYaIlHH, CIELUATLHO BBEIS B 060POT TePMHH "HECIIpaBe/IHBEIE
YCJIOBHS IOroBOpa" U yKasas, YTO HaBA3bIBAHME TAKHX YCIOBHUIA 60Jiee CHILHON CTOPOHOM €CTh HH UTO
MHOE KaK ofiHa U3 (OpM 31I0YIOTPEOICHHS TPABOM.

Onnaxo B ompenenenuu Ne 301-DC17-21397 Bepxosmsii Cyn PO He oGomén BHEMaHHEM
BOIIPOC BO3MOXXHOT'O HAaBSI3LIBAHHS HECIIPABEIIMBBIX YCIIOBHIH, TEM OOJI€E, YTO OTBETYHK 00 3TOM
3agBJIAJI, yKasaB CJEAyromlee: "IOroBOp 3aKiIOYeH IO pe3ysbTaTaM KOHKYpPCa, OTBETYHKY OBLIH
W3BECTHBI YCIOBHS JIOTOBOpa, B TOM 4YHCIE KacalolWecs CpoKa BBINOJHEHHS paboT u
OTBETCTBEHHOCTH 3a €ro Hapyimenue. OTBEeTYMK HE IPENCTaBHII B MaTepHalbl Jeja HOKa3aTelbCTB
TOr0, YTO 3aKJIOYCHHE JOTOBOPA B IPEIIOKEHHOH PENAaKIUH SBILUIOCH UL HETO BBIHYIKIEHHBIM'.
Hpyrumu cnosamu, Bepxosmeni Cyn P® B faHHOM IIOCTaHOBIEHHH HE OTPHIIAET BO3MOXKHOCTB
npuMenenus cr. 10 'K PO

Ha ocHoBe H3110)K€HHOTO MOXXHO IIPHMTH K BBIBOLY O TOM, YTO CY[ MOKET B JAHHOM CIydae
npumeHuTs cT. 10 'K PO mo cBoei HHUIHATHBE, B TOM YHCJIE IIPH OTCYTCTBUH 3asBICHHS OTBETUHKA-
IpeINIPUHAMATEIT O HEOOXOIUMOCTH CHHIKEHHS HEYCTOMKH 110 cT. 333 'K PD.

OcHoBaHWeM I TaKoro BEIBOJA SIBISIETCS, BO-NIEPBBIX, IIOKAa HE OTMEHEHHOE TOJKOBAHHUE
crapoit pefakiuu HOpMel 1. 2 c¢T. 10 'K P® co croponsr Ilpesumuyma BAC PO (m. 3 "O630pa
IPaKTHKH IPHUMEHEHHA apOWTpakHBIMH cymamu ctateu 10 I'pakmamckoro kopekca Poccuiickoit
®enepanun”), BO-BTOPBIX, HOBas pepakuus myukra 2 cratbu 10 K P®, xoTopas cTana HOCHTB eIlé
Ooslee UMIEPAaTUBHBIA XapaKTep, B-TPETbHX, O BO3MOXKHOCTH IpuMmeHeHns cynoMm cr. 10 TK P® mo
CBOEH HHHMIMATHBE IPSAMO CKaszaHO B IyHKTe 3 "OO30pa cymeOHo¥ mpakTwku Bepxosuoro Cyma
Poccuiickoit ®@enepanun Ne 1 (2018)" (ytB. Ilpesummymom Bepxosmoro Cyma P® 28.03.2018):
"nosedenue 0onoil U3 cmopon modicem OvIMb NPUIHAHO HEOOOPOCOBECMHBIM He MONbKO NPU HALUYUU
000CHOBAHHO020 3aA6NEHUA OpPY2oll CMOPOHLL, HO U MO UHUYUAmMuee cyod, eciu YCMampueéaemcs
O4esuoHoe OmMKIOHeHUe OeliCmEUll YYACMHUKA 2PadCOaHCKo20 o06opoma om 000poco8ecmHo20
noeeoenus. B smom cnyuae cy0 npu paccmompenuu Oena @bIHOCUM HA  00CyoicOeHue
00CcmoamenLCmea, A6HO C8UOEMENbCMEYIoUUe 0 MAKOM Hed0BPOCO8eCmHOM NoGedeHuUl, 0adice eciu
CMOPOHbL HA HUX He CCLLIANUCD "

To ectp OTCyTCTBHE 3asBICHUS OTBETUHKA-TIPEANPHHAMATENS O HEOOXOMUMOCTH CHIDKCHHS
pa3Mepa HEYCTOMKHM NOJDKHO MMETh 3HadeHue Ui CyJa TOJNBKO Ipu mpuMmeHeHuu cT. 333 I'K PO
(cnenuanbHON HOpMBI), 06mmast sxe HopMma (cT. 10 'K P®) Moxer GBITh mprMeHEeHa U 10 COOCTBEHHOM
HHULIMATUBE, HO IPH HAIAYHM COOTBETCTBYIOUIMX JIOKA3aTENbCTB, IIOCKOJBKY IIPUHITHII

COCTA3aTCIIbHOCTH CTOPOH HUKTO HE OTMEHSAII




