[bookmark: _GoBack][image: D:\! Архив ТКВ\!Архив\2018\ЮП 2018\ИТОГИ\Задачи победителей\арбитражный процесс\doc05642220181129125047_001.jpg][image: D:\! Архив ТКВ\!Архив\2018\ЮП 2018\ИТОГИ\Задачи победителей\арбитражный процесс\doc05642220181129125047_002.jpg][image: D:\! Архив ТКВ\!Архив\2018\ЮП 2018\ИТОГИ\Задачи победителей\арбитражный процесс\doc05642220181129125047_003.jpg][image: D:\! Архив ТКВ\!Архив\2018\ЮП 2018\ИТОГИ\Задачи победителей\арбитражный процесс\doc05642320181129125342_004.jpg]
image1.jpeg
Homunamus «ApOuTpakHbIil poece» f‘0801
OtBeuyas Ha BOIPOCEI KOHKYPCHOTO 3amaHus: BsiHecenHoe onpedenenue ne coomeenicmeyem
NOJLONHCEHUAM OeliCMEYIOu|e20 3aKOHOOAMEIbCMEA U OMEen HA 6MOPOIl 60NPOC He UIMEHUMCA 6
cuny cnedyrougezo: Cr.36 AIIK P® ycranaBnuBaeT mpaBuia ajabTEPHAT. MOACYAHOCTH. B 4. 5 aToM
CTaThu yKasaHo, 4To McK K IOJI, BrITeKaromuil H3 AesITeILHOCTH ero (UInaa, MpeaCcTaBUTEIbCTBA,
pacmoyioKeHHEIX BHE MecTa HaxoxkaeHus IOJI, Moxer ObITh IpeabsBIicH B apOHMTPAKHLIHA Cyx IO
MeECTy HAXO0XKIEHHs IOPHIMYECKOro JMIa WIH ero ¢uimana, IpeICcTABHTEIbCTBA.
CrenoBaTenbHO, IO IpaBHJIaM albTEpPHAT.IIOACYJHOCTH, KCK MOXET OBITh IIpenbsBI€H B
apOuTpakHBIH Ccyn 1m0 Mecrty HaxoxzaeHus IOJI nubo 1m0 MeCTy HaXOXAEHHS TOro
npeacraBuTeNbcTBa  (puamana), M3 JAeATEJHHOCTH KOTOPOro BO3HHK cmop/Bompoc 12
pexomennanuit ®AC Bonro-Bsrckoro okxpyra Beipaboranst HKC npu ®AC Bomro-Bsirckoro okpyra
no uroraM 3acemanus Cosera or 27 ¢eBpans 2008 roma B r. UeOokcaphl, 0J0OPEHBI MPE3UTHYMOM
®AC Boumro-Bsarckoro okpyra ot 14.03.2008 Ne 1).Cmop o0 B3bICKAaHMH JE€HEKHOI0 [10Jra,
BO3HHUKIIUNA H©3 [PEANPUHUMATENBCKOM MM HHOH OKOHOMHUYECKOW MEATETbHOCTH, JOJDKEH
nepenaBarbes Ha paccMoTpeHHe AC 1o MecTy HaXO)KIEeHHsI OTBETYHKA IO 00IeMy NpaBHILY,
yctaHoBineHHOMY cT. 35 AIIK P®. Mck mo cmopy, BEITEKaroleMy M3 JIOTOBOpa, MOXXET OBIThH
IIPEIBSABIEH TAKKE I10 MECTY HMCIIOJIHEHUS TaKoro JOrOBOpa, KOTOPOE MOXKET HE COBIAAaTh C MECTOM
KUTENbCTBA (HAXO0X/ICHUS) OTBETUHMKA, MPH YCJIOBUH, YTO B JOroBOpe MPSIMO YKA3aHO MECTO €ro
HCIOJIHEHHs 00sI3aHHOH CcTOpPOHOI - oTBerdynkoM (4. 4 ct. 36 AIIK P®).Tpe6oBanue o
B3bICKAHHH [ICHEKHBIX CPEeICTB € OTBeTYHKA IO CYIIECTBY CBSI3BIBAETCH HEe € MeCTOM
HCIIOJTHEHHS JI0r0BOPa, a ¢ UCIOJHEHHEM J0/IKHUKOM JeHe:KHOro obsizareancTtBa. AIIK PD ne

CBS3bIBAET BO3MOKHOCTh NPHMEHEHHS] JAHHOI0 MNPABHJIA AJbTEPHATHBHON MOJACYIHOCTH C

MECTOM _MCIOJHEHHS 0083aTeJLCTBA 1O _3aKOHY, mo3Tomy mnpaBmiaa cr. 316 'K P® B

npoueccyajgbHOM IJIaHe He npuMeHuMbI/ Borpoc 13 pexomennanuiit ®AC Boaro-Bsrckoro okpyra
Beipabotansl HKC mpu @AC Bosro-Bsrckoro okpyra mo utoram 3acemanus Coseta otT 27 ¢deBpais
2008 roma B r. Yebokcapsrl. omodpens! npesugrymoM @AC Bonro-Bsitckoro okpyra ot 14.03.2008 Ne
1/.B psime mocTaHOBIIEHHH CyIbI Kac. HHCTAHITUH JUISL OIPEAETICHHSI ITOICY THOCTH CIIOpa TOIKOBAIH H
onpenesiii MeCTO HCIOJHEHHSI OCHOBHOro ofs3artenbcrBa o npasuinaMm cr. 316 I'K PO,
yKasplBasg, YTO MeCTO HCIOJHEHHsSI JO0roBOopa OJHO3HAYHO YCMATPHBaeTC M3 CyIIecTBa
00s13aTEJbCTBA, TO €CTh MecTa (HaKTHYECKOTO HCIIONHEHHUS moroBopa (Hampumep, IlocTanosiienus
DAC Cesepo-3anagHoro oxpyra mo gexam Ne A05-4387/2011, A26-3895/2011, A26-6977/2011,
A26-208/2012 u A44-5280/2013, ®AC Bocrouno-Cubupckoro okpyra mo geaam Ne A78-
3979/2009 u A58-10238/09, ®AC /lannHeBOCTOYHOr0 oKpyra mo geaxam Ne A73-16069/2012, A73-
1308/2013 u A51-8734/2012, ®AC 3anagno-Cubupckoro okpyra mo aexy Ne A45-9898/04, ®AC
MockoBckoro oxpyra mo pgeaam Ne A40-98952/11, A41-37880/11 m A40-9656/12, ®AC
IToBo/kckoro okpyra mo aeixam Ne A65-11240/2007, A57-668/08, A06-3848/2009 u A06-
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4276/2010).JIockonbKy IO OOTOBOPY OTBETYMK OOS3aCS BBLIIONHHTE CTPOMTENHLHO-MOHTAXKHEIE
paboTEl 110 00BEKTY, PACIIONOKEHHOMY B rOpoje ApXaHTelbCKe, XOTS OTBETYHK - CyONOAPSTIUK
HaxoauTcs B ropoje Mockse, To ApOUTpaKHBIH Cya ApXaHrelbCKoit 00TacTH PaBUIILHO IPHHSIT HCK
K cBoeMy npou3BoAcTBy (IlocTranoBiienne @enepaabHoro apourpaskuoro cyna Cesepo-3amagHoro
oxpyra ot 16.09.2009 mo gexy Ne A05-11801/2008).Kaccarnmonnas HHCTAHIIUS TaKXKe yKasajia Ha TO,
YTO HCK IIO CIIOpPY, BBITEKAOIIEMY H3 JOTOBOpa, MOXET OBITH IPEIBSBICH IO MECTY HCIOJHEHUS
TaKkoro JOrOBOpa, KOTOPOE MOKET He COBHAJaTh € MECTOM JKHTeJbCTBA (HAXOMKICHHS)
OTBETYHKA, NPH YCJIOBHH, YTO B JOr0BOpe NPSMO YKa3aHO MecTo ero mcmojHeHus. Ilpm sTom
MECTO MCIOJHEHHS J0roBOpHOro obsizatenbcrBa (craTthsi 316 'K P®) me siBasieTrcsi MecToM
HCIIOTHEHHs J0oroBopa (B cMbicae 9acTH 4 cratbu 36 AIIK P®). B Texcre KOHTpakTa IpsMoO HE

OIIpEeAEJICHO MECTO €r0 HCIIOJIHEHUS, IIO3TOMY CIIOP O B3BICKAHHH JICHEKHOI0 A0JIra ¢ 0TBETYHKA

noJukeH mnpenbaBaATbeas B AC mo ob6memy mnpaBmiay, ycraHoBjienHomy cr. 35 AIIK P®
(IToctanoBaenus ®AC Boaro-Bsitckoro okpyra mo meaam Ne A17-1469/2008, A17-360/2009 u
A31-3104/2009, ®AC Bocrouno-Cudupckoro oxpyra mo pgemxy Ne A33-7497/2010, ®AC
MockxoBekoro oxpyra Ne A40-98154/09, A41-8368/10 m A40-78547/10, ®AC IloBo/KCKOrO
okpyra Ne A65-21529/2009, ®AC Cesepo-3anaguoro oxpyra Ne A66-3733/2013, ®AC
Ypaabckoro okpyra Ne A71-6589/2013).PestoMupyst To, Kak CyJbl, 3aHUMAIOININE KOHCEPBATUBHYIO
MIO3UIUIO, ITOAXOAAT K BO3MOXKHOCTH mpuMeHeHHS 4. 4 cr.36 AIIK PO, moxHO chopMynHpoBaTh
CIIEIYIOIMH TPABOIPUMEHUTENBHBIA OIX0/: MECTO HCIOJHEHHUs JOToBOpa - 5TO MECTO, KOTOpoe
yKa3aHO B ero TeKcTe HMEHHO KaK MeCTO MCIOJIHeHHUs J0roBopa, HO He KAK MeCTO HCII0THEHHS
KaKoro-janoo o6szarenaberBa. B csa3u ¢ atum 4. 4 ct. 36 AIIK PO noayiexut npuMEeHEHHIO, €CJIH B
JOTroBOpE CTOPOHAMH NPAMO YKAa3aHO MECTO ero HcmoJiHeHus. IIpu 3TOM cya caMOCTOSITENBHO,
IyTeM TOJIKOBAaHHUA YCJOBHI J0roBOpa, He BIPaBe ONpeneaTh MeCTO ero HCIOJIHEHUS 110 MeCTy
HCIIOJTHEHHSI OJHOr0 M3 00513aTeJIbCTB, IOCKOJBbKY MOHATHA «MECTO HMCIOJHEHHUS
00513aTeILCTBA» H «MECTO UCIIOJTHEHHS JOr0BOPa» He HAeHTHIHbI.KpoMe TOro, B COOTBETCTBUH CO
ct. 316 'K P®, ecnu MecTo UCIOJHEHHS HE ONPENEIeHO 3aKOHOM, HHBIMH IIPAaBOBBIMH aKTaMH HIIH
JIOTOBOPOM, HE SBCTBYET M3 00BIYaeB JIEJIOBOT0 000pOTa WU CYIIECTBa 00sA3aTENIbCTBA, UCIIOJIHEHHE
JIOJDKHO OBITH IPOWM3BENCHO IO JEHEXKHOMY O00s3aTelhCTBY - B MECT€ HaXOXAEHHS KpeauTopa -
IOPHINYECKOrO JIMIIa B MOMEHT Bo3HUKHOBeHHs oOs3arenscTBa (IloctanoBienme ®AC Cesepo-
3amagHoro okpyra ot 17.05.2013 mo memy Ne A44-8274/2012, ®AC Boaro-Bsitrckoro okpyra Ne
A29-3474/2009, ®AC Bocrouno-Cubupckoro oxpyra Ne A19-7441/2012, DPAC Cesepo-
3amagHoro oxpyra Ne A42-2361/2009, A42-5656/2009 u A21-7852/2012, ®AC IlenTpannHoro
oxpyra Ne A14-12957/2007, A35-583/09 u A64-6766/09). Hammprmep, ®AC Bocrouno-Cubupckoro
OKpyra OTMETHII, YTO, IIOCKOJIBKY B JOTOBOPE IIOAPsa Ha BBIIOJHEHHE paboT MO PEKOHCTPYKIIUH
KopIIryHOBCKOTO JKEII€3HOJOPOKHOTO TOHHEISI IMEETCS IIPSAMOE YKa3aHhe Ha MECTO HUCIIOJHCHUS ITUX

pabort - yuactok Buxopeska - Koprryruxa Bocrouno-Cubupckoii xkene3Hod J0pord, TO €CTh JOT0BOP
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II0JIEeKaJT MCIIOIHEHHIO Ha TeppUTOpUH MpKyTCKO# 001acTH, CIeJ0BATENbHO, HCK IPABOMEPHO MOAaH
B ApGutpaxusiit cyn Mpkyrckoit oonactu (Iloctanosienne ®AC Bocrouno-Cuéupcekoro okpyra
ot 29.10.2009 mo meay Ne A19-5758/09).Tax, ®AC IloBomkckoro oxpyra B pekomesaamusax HKC o
uroraMm 3acenanus 23 Hos6ps 2012 roma B ropone Kazanu oTMETHI, IOCKOJBLKY OJHHM H TEM IKe
JOTOBOPOM MOKET ObITH MpeIyCMOTPEHO He OJHO, a JBa H 0ojee 0083aTeNbLCTB M MECTa HX
HCIOJTHEHHs MOICYT He COBIAJATh, TO /IS peaju3alHH HCTIOM IpaBa Ha aJbTEPHATHBHYIO
HOJCYHOCTHh CTOPOHBI A0JKHBI YKa3aTh B JOrOBOPe TaK0e YCI0BHE, €CJIM HHOE He yCTAHOBJIEHO
3aKOHOM HJIH J0r0BOPOM, NIPH OMpeIeJIeHHH MOACYAHOCTH NPHUMeHs0Tes npasmiaa cT. 35 AIIK

P®. le/l OTCYTCTBHH B [J0roBope YCJIOBHS O MeCTE¢ €ro HCIOJHEHHUSI CYA HE MOKET

CAMOCTOSAATEJIbHO, MOMHMO BOJIH CTOPOH, INIPHPABHATH MECTO HCHOJTHEHHI 00513aTeJILCTBA K

MECTY HMCIOJHEHHS J0roBopa H TEM CaMbIM H3MCHHUTL IIOJACYAHOCTD. HpCSI/IJIPIYM DAC

Vpaneckoro okpyra Ha 3acemammu 23 mexaGps 2011 roma, cChlTasch Ha peKOMEHIANMH pabodeit
TPYIIEL IO HpoleccyanbHo-IpaBoBbM Bompocam i HKC, mo Bompocy Tonkopanus 4. 4 cr. 36 AIIK
P® 0 MecTe HCIIOIHEHHS JIOr0BOpa MPHH IOCTAHOBJIEHHE, COTIACHO KOTOPOMY IO CMBICIY 4. 4 CT.
36 AIIK P® uck, BBITEKAIOIIMH W3 JOTOBOpPA, MOXET OBITH IPEABABIEH II0 MECTY HCIIOIHEHUS
ZIOTOBOpA, TP YCIOBHM YTO B JOTOBOPE YKA3aHO MECTO €ro HCIIOJHEHUS MM MECTAa MCIOIHEHHS
003aHHOCTEN CTOPOH, OIpe/IelIeHHBIE B JOTOBOPE, COBIAAAIOT. B mensix ompeneneHust NoacyIHOCTH
CII0pa Mo MEeCTy HCIOJIHEHHs K0roBopa npasuia cratbu 316 TK P® ne npumensrores. HKC npu
®AC llenTpansroro okpyra Ha 3aceqanuu 20 Hos6ps 2009 roma B ropone benropone nan Takyro
PEKOMEH/IAIMIO [0 BONPOCY IPUMEHEHHs HccleayeMod HOpMbL: «Crop O B3BICKAHHM JICHEXKHOTO
ZI0NTa, BO3HUKIUMN M3 MPENIPHHUMATEHCKON MM HHOM SKOHOMHYECKOW MEATENBHOCTH, MOIDKEH
IIepefaBaThcs Ha PACCMOTPEHHE apOHTPaKHOTO Cyla II0 MECTY HaXOXKIESHHUS OTBETYMKA IO 0OIIeMy
npasuiy, ycranoBieHHoMY cratbeit 35 AIIK P®. Mck no crmopy, BEITEKAIOIIEMY K3 IOTOBOPA, MOKET
OBITH IIPENBSIBIIEH TAKKE IO MECTY HCIIOJHEHMS TaKOro JOroBopa, KOTOPOE MOXET HE COBMANATh C
MECTOM JKHATENILCTBA (HaX0XKICHHSI) OTBETUHKA, IIPH YCJIIOBHM YTO B JOTOBOPE IIPSIMO YKa3aHO MECTO
ero WCIOJHEHUs 00sI3aHHOM CTOpPOHOMH - oTBeTunKkoM (uacts 4 crateu 36 AIIK P®). TpeGoBanue o
B3bICKAHHH JEHEKHBIX CpPeICTB € OTBeTYHMKA IO CyIIeCTBY CBSI3bIBAETCA HE € MeECTOM
MCIIOJIHEHHsI JOT0BOPA, 4 ¢ HCIOJHEHHEM I0UKHHKOM JAeHexkHoro obszartenscrsa. AIIK PO me
CBSI3BIBAET BO3MOXKHOCTH IPHMEHEHHS] JAHHOTO IIPaBHJIA aJbTEPHATUBHOM MOJCYIHOCTH C MECTOM
HCIIOJIHEHUsT 00s13aTeNbCTBA M0 3aKOHY, mo3ToMy Tpasmia cT. 316 'K PO B mporeccyaabHOM IIaHE

HE HpI/IMeHI/IMLI».CJIB}_IOBaTeJ'lLHO, CIIOP O B3LICKAHMM JEHEKHOI0 7a0J1ra, BO3HHKIINI U3

II])e,IIIIDI/IHI/lMaTeJ[bCKOﬁ HJIM MHOW YKOHOMHYECKOH JesiTeJIbHOCTH, JOJIKEH IepeaaBaTbCcd HA

PacCMOTPECHHE apOUTPAKHOIO CYAa IO MECTY HAXO0KIEHHS OTBETYHMKA 110 00IeMy IPABMILY,

yeranopsennomy cr. 35 AIIK P®.IIpumedarensho, uro ®AC Ilosomkckoro u LleHTpanbHOro

OKpYroB B ApOUTPaXHOTO Cyfa YpalbCKOro OKpyra, pacCMOTPEBIIHE BOIPOCHI MPUMEHCHUS JaCTH 4

cratbu 36 AIIK P® wm paBimme COOTBETCTBYIOINME PEKOMEHIAIIMM OTHOCHTEJIBHO BO3MOXKHOCTH
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NPYMEHEHUs YTIOMAHYTOM HOPMBI IIPaBa, BIOCIENCTBUM IIOCYHTAIA MECTOM HCIOJHEHHs JOTrOBOpa
MECTO MCIIOJIHEHHUSI OCHOBHOTO J0roBopHoro obssarenscrBa (Ilocranosiaenns ®AC IloBorkckoro
oxpyra mo geay Ne A06-4276/2010, Ap6utpaskuoro cyga Ypaasckoro okpyra mo aexy Ne A47-
3873/2013, ®AC IlentpanbHoro okpyra mo gexy Ne A62-2518/2013). Kak BugHo u3
npuBeAeHHbIX PexoMennanmii, a Takke M3 NMPOAHAIM3HPOBAHHOW CyJeGHONH MPAKTHKH, CYXbI

NPAKTHYECKH €AUHOAYIIHBI B TOM, YUTO TDCﬁOBaHI/le 0 B3BICKAHHMHM JCHEKHBIX CpPEIACTB C

OTBETYHMKA 10 CYINECTBY CBA3LIBAETCH HE ¢ MECTOM HMCIOJHEHHS JOroBopa, 2 ¢ UCHOJHEHHEM

JOJIZKHHKOM JCHEHKHOI'0 06H33TeJILCTBa, H ImO3TOMY TaK0€e TpeboBaHHE JOJZKHO

PaccMaTPUBATHCA N0 00HM npaBmiaaM moacyaHoctu. K xommerennun AC P® ma ocHoBauuu 1. 2

4.1 cr. 247 ATIK P® orHOcATCs HeNa, €ClIM OpraH YIpaBleHHs, (UIMAT M IPEICTAaBHTEIHCTBO
HHOCTPAHHOTO JIMI[a HAXOOUTCsI Ha Teppuropuu P®, npu ycioBHM, 4YTO 3asgBJIEHHBIE HCKOBBIE
TpeGOBaHMA K HHOCTPAHHOMY JIHIly BBITEKAIOT H3 JeATeJHLHOCTH AAHHOIO OPraHa ympaBJIeHHS,
¢uiHasa WM NpeICTABHTENbCTBA HHOCTpanHoro jmma. Cormacuo mi.8,10 MapopMarmoHHOro
muceMa BAC P® ot 09.07.2013 Nel58: B cayuasx, xorma ¢uiman (IpeIcTaBHTENLCTBO) He
Y4acTBYeT B 3aK/JIIOYEHHMH M HCIOJHEHHH CIeJIKH, KPUTEpHH OImpeAeleHHS MEXIyHapOIHOM
IDOACYIHOCTH II0 MECTy HaxoXieHus ¢minana (MpeacTaBUTEeNbCTBA) IOPUOMYECKOrO JIMI,
3aKkpemneHHsd B 1. 2 4. 1 c1. 247 AIIK PO, He MOXXET MPUMEHSTHCS, IOCKOIBKY IS IIPU3HAHMS
IODUCIUKIMH CyZa HEeoOXOIMMO HalMuMe [OKAa3aTelbCTB CB3HM (uimana (IpeacTaBUTENLCTBA)
HHOCTPAaHHOIO JIMIA CO CIIOPHBIM IIPaBOOTHOILIEHUEM (HaIpUMeEp, C TOTOBOPOM, nenukToM). Cam mo
cebe ¢akT HaXOoKAeHHs (HIMANA HHOCTPAHHON KOMNAHHMH Ha Teppuropur P®d eme He
ABJISIETCHA JOCTATOYHBIM OCHOBAHHEM JJIsl IPU3HAHUSA KOMIIETEHIIMH apOuTpakHoro cyaa B P®.
VYcnoBue poroBopa SHEpProcHaOXeHHS 00 YCTaHOBICHHH OOM3aHHOCTH ITOCTABKH DHEPTHH 0
9HEProNPHUHUMAIOIHUX YCTPOMUCTB MOKyIaTeNst (OTBETUHKA), pacnodl. B ropoae CMoJIeHCKe, He MOXKET
CIIy’)KHUTB JIOKa3aTeJIbCTBOM COITIACOBAHMS CTOPOHAMH MeCTa HCIOJHEHHS JOTOBOpa ITOCTABKH.
ITosromy AC npaBoMepHO BO3BPATHII UCTILy HCKOBOE 3asBJICHNE B CBSI3H C HEMOICYIHOCTEIO aena AC
Cmonencko#t obmactu (ITocramoBiernne ®AC IO ot 17.12.2009 Ne @®10-5457/2009). Tak, B
IlocranoBnennu ot 05.08.2016 Ne 09AII-39704/2016 mo memy Ne A40-47140/16 9AAC nenaet
BBIBOJI, YTO «UIs pealM3al[dy HCTIOM IIpaBa Ha aJIbTEPHATHUBHYIO IOJICYTHOCTH CTOPOHBI JOJKHEI
yKa3aTb B JJOTOBOPE MECTO €ro MCIIOJHEHHs. IIpu OTCYTCTBHH B JOTOBOPE TAKOTO YCIIOBHS IIPH
ONIPENIEJICHUN IIOACYOHOCTH IpUMeHsIoTcst ofmmume mpaBuna cr. 35 AIIK P®... Cym HEe MOXeT
CaMOCTOSITENIBHO IIOMHMO BOJM CTOPOH IIPHPABHSATH MECTO HCIOJTHEHHS O00s3aTeNBCTBA K MECTY
HCIIOJHEHUS [O0TOBOpa M TEM CaMbIM H3MEHHTh NOJACYOHOCTHY», l[loctanoBnenums 10 AAC ot
18.04.2016 Ne 10AII-5287/2016 mo memy N A41-9710/16, ot 11.08.2016 Ne 10AII-11618/2016 mo
neiy Ne A41-37027/16, ot 19.01.2016 Ne 10AI1-114/2016 o memy Ne A41-99379/15.




