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	11-й областной конкурс
 "Юрист-профессионал - 2012"

Задания 2 тура.


Налоговое право

Бывший гражданин РФ, а ныне гражданин США имеет в РФ недвижимое имущество – квартиру, приобретенную им в период нахождения в гражданстве РФ. 

Квартира данным гражданином продана через риэлтерскую фирму, зарегистрированную на территории РФ, гражданину Республики Беларусь.

1. Определить и проанализировать:

- состав возникших в данном примере налоговых правоотношений;

- объем финансовых обязательств сторон сделки;

- механизм реализации возникших отношений с учетом действия ст. 7 НК РФ;

- проблемы в законодательном регулировании рассматриваемых отношений. 
2. Сформулировать соответствующие выводы.

ОТВЕТ:
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I. CocTaB HAJIOrOBBIX NPABOOTHOIIEHHIA.

1) Bosnuknosenne y IIpogasua KBapTHPBI 00513aHHOCTH OTUHTATHLCSI 110 CBOUM /10X0/1aM H
ymaatuts HIADJI B 61o/oxeT.

I[Ipn moydeHHH JEHEKHBIX cpeacts IIpomasert KBapTHPLI o0sizan ymtatute HIDJT ¢
peaH3auy HeIBIDKIMOTO UMYIIECTBA, HAXOAAIIEr0Cs Ha TeppUTOPHUH PO.

B paccMarpuBaemoii cutyanuu OyeT HMETh 3HAUCHUE HE IPAK/AHCTEO [TpojiaBLa KBapTUPEL, a
HAJTMYME/OTCYTCTBUE Y HEro craryca HaJoroBoro pesmicHra (yenosue cormacto cr. 207 HK PO -
daxTuueckoe Haxoxaenue B PP He meHee 183 KajleHIApHBIX JHEH B TeueHue 12 ciepyrommx
TIOIPsIT MECSIIIEB)

Crarpeit ct. 207 HK PO onpeneseno, 910 mjaTeblMKaMi HJIDJI npusnarorcs pusndeckue
MM, SBJSUOIIMECS HAIOrOBBIMH pesujentamu P®, a Takke u3nyUccKue JIMIA, [10JIyYalomue
JI0XOJIbI OT HCTOYHHUKOB B PD, He SBJISIONHECS HATOTOBBIMA PE3UICHTAMN PO.

OGwpextoM Hanoroobmokenus 1o HJDII Oyner 10Xox, MOJIyUEHHBIH 0T pealn3aluu
naxossimerocst B PM HeaBuKuMOro umymectsa (m. 5 1. 1 ¢ 208, . 2 c1. 209 HK P®D).

[IpojaBenr KBapTHphl BHE 3aBUCHMOCTH SBICICA Ol PE3UJICHTOM MJIM  HET JOJDKEH
CAMOCTOSITEIbHO TIOJIaTh HajoroByio jexiapammio mo HJIMJL 1o mecty  pacrlionomeHHA
HeBroKHMoro umymectsa i ymiatuts HIMJI (sanpumep, [Mucemo ®HC Pocenu ot 19.12.2011 N

EJI-3-3/4192@, TTucsmo ®HC Pocenn ot 07.10.2011 roJia).

2) I'pampanun pecnydankn berapycs ¢ MoMenTa npuodpETCHUsI KBAPTHPLI CTAHOBUTCS
UIATEIHIIHKOM HAJIOra HA HMYIIECTBO (pr3ndeCcKuX JHIL.

Cormacto 4. 1 cr. 1 3akoma P® or 09.12.1991 N 2003-1 "O gajorax Ha HMYIIECTBO
dusnyecknx JHN" TUIATELIIMKAMA  HAJIOTOB Ha HMYIIECTBO gu3nuecKuX JIMI[ PU3HAIOTCS
du3nyecKue A - COOCTBEHHHKH HMYIIECTBA, PH3HABACMOTO 00BEKTOM HAJIOTO00JIOKEHHUS.

Crarbeit 2 3axona P® ot 09.12.1991 N 2003-1 "O Hanorax Ha UMyIICCTBO pusnueckux oM’ B
KaYeCTBEe 0OBEKTOB HAJOTOOOIOKEHHS 110 HAJIOTY HAa HMYIIECTBO IIPH3HAIOTCS CICLYIONAC BI/BI
MMYIIECTBA: JKMJION JIOM; KBapTHpa; KOMHATa; Jada; Tapax; HHOC CTpoeHHe, [OMELIeHHE H
COOpYIKEHHE, 10JI B IpaBe OOLIeH COOCTBEHHOCTH Ha MMYMICCTBO, yKasaHHOE B nyHkrax 1 - 6

HACTOSIIEN CTAThH.

3) Puraropekast GpupMa J0JUKHA YIUIATHTH HAJTOrH €O CTOHMOCTH YCIYyTr OKA3aHHBIX

IIpoaaBiy KBapTHPLI.
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B 3aBucumoctd OT HpHMeHHeM()ﬁ CUCTEMBI HAJIOr000I0KEHHUS pusJITOpCKast OpraHu3alus
JOJIDKHA 6y,[ICT YIUIATUTH COOTBETCTBYIOIIHC HaQJOT¥M C BO3HaArpaXXJACeHus, TIOJTYYECHHOTO OT

cTOpOH(BI) JIOrOBOPA-KY IJIM-TIPOJaXKH KBAPTUPEI.

[Ipn 3aKIFOUYEHHH C PUAJITEPCKOH OpraHM3alueii J0roBopa Ha MOMCK [OKyNates M IpOAdKy
KBapTHpPHI (HAPUMEDP, KOMHCCHH) U yJacTHH JAAHHOH OPraHu3allky B pacderax MEiLy CTOpOHaMH
Ha Heé OyIyT BO3JIOXKEHBI 00S3aHHOCTH HAJIOrOBOIO areHra B COOTBETCTBHH CO CT. 226 HK PO —

o6s3annoCcTh yaepxkarh HJIDJI ¢ 1oxoa mpojasia u nepeincInTh €ro B O10JKET.

I1. O0bemM (PMHAHCOBBIX 005132TEALCTB CTOPOH C/ICJIKH.

2.1. HA®JI st mpoaasua.

JIoX0J1, TOTYUeHHBIH OT pealn3alnu Haxojsumeics B Pd kBapTHpPhI [OUICKHT OOJIOKEHHUIO
HJI®JI o craBke B pa3mepe:

- 13 % - eciM mpoJIaBerl KBAPTUPhI OY/IET SIBISITHCA HATOTOBBIM PE3HJICHTOM PD (u. 1 ct. 224
HK P®D);

=30 % - ecJi| IIPOJIABEIl KBAPTHPHI ABIISETCS HEPE3HIEHTOM (4. 3 cr1. 224 HK PO).
P pTHP P

Hastorosas 6a3a GyJIeT OTIPEIESATECS CIIELIOIMM 00pa3om:

1) eciu mpojaBell SIBJISICTCS PE3HACHTOM — KaK JICHEKHOC BLIPDKCHHC JI0X0J[a OT IPOJIAXKH
KBapTUPbI, YMEHBIIEHHOE Ha CYMMY HAJIOTOBBIX BBIUCTOB, npenycmorpennbix cr. 218-221 HK PO
(€. 3 cr. 210 HK PD).

Kpome TOro, TI0JTyYeHHBIH PE3HIEHTOM J0X0JT OT HPOJIaXKH KBAPTHPLI MOKET OBITh:

- OCBOGOMUICH OT HAJIOTrOOGIIOKEHHUS, eCIM KBAapTHPa HAXOMIIAaCh B COOCTBEHHOCTH PE3UICHTA
Tpu roja u 6osee (1. 17.1 cr. 217 HK P®d);

- yMEHbIIEH Ha CyMMY (DaKTHYECKH MPOM3BEJCHHBIX MM H JOKYMEHTAILHO [10ITBEPIKACHHBIX
PACXOJIOB, CBS3aHHBIX C TIOJYYCHHEM OTHX JIOXOJO0B — T.€ pacxolob Ha 1upuodperenue

npoasaeMoii kBapTupbI (1. 1 4. 1 cT. 220 HK P®D).

2) ecaM TpojaBel] SIBISETCS HEPE3UICHTOM — KaK JCHEKHOC BRIPLKCHHUC TaKuX JOXOJIOB,
MOJUIEKAIINX HAJIOTO00IOKEHHIO — T.€. BBIYCTBI, IIPETyCMOTPCHHLIC CT. CT. 218 - 221 HK PO, ne

npumensiores (ITncemo Munduna Pocenn ot 03.06.2009 N 03-04-05-01/411).

2.2. Hastor Ha My uiecTBO (PH3MIECKHX JIUIL TSI FPAKIAHAHA Benopycenn.
['paxnanni Besopyccuu, cTaB COOCTBCHHMKOM KBAPTHPBI CTAHCT JIHILOM, 00s3aHHBIM YIUIATHTD
HaJIOT Ha UMYIIECTBO (PU3MYECKHUX JIMIL 110 YTBEPIKJ[CHHON B yCTAHOBJICHHOM HOPSJIKE CTABKE (u. 1

cr. 3 3akona P® or 09.12.1991 N 2003-1 "O nayorax Ha UMYyIIECTBO Guszuyeckux aun'").
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2.3. Puurropekast pupMa NpH 10Ty YeHHH 10X0/1a 32 OKasaHHbIe yCIyru o0si3aHa yIaTuTh
HAJIOT MCXO/SI NX NPUMEHSIEMOI CHCTEMbI HAJIOT000.107KEH S 110 COOTBETCTBYIOMNIEI CTABKE.
Kpome TOro, B Clydae Y4acTHsl PUIITOPCKOH GupMBI B pacuerax MEKLy CTopoHamu I10
JIOTOBOPY KYILTH-TIPOJ@KU KBAPTUPbI €i HEOOX0MMO Oyzer nosy4nTh paspemierue LIeHTpaIbHOTO
Ganka P®: pacyeThl MEXJy HEPE3UJIEHTaMH C HCIOJIB30BAHUCM  BaJIOTHI P®, pacyerbl B
MHOCTPAHHON BaJIFOTE, TIOJTYUEHHUs BO3HAr PAXK/IEHNUS OT HEPE3UICHTA I JIp. (d3 ot 10 mexabdps 2003

r. N 173-®3 "O BaJIOTHOM PErYyJIMPOBAHUU U BAIIOTHOM KoHTpoe").

III. MexaHu3zM peaiu3anui BO3HHKIIHX oTHOMmeHHi ¢ yaerom jaeiicrsus er. 7 HK PdD.

B cuny cr. 7 HK P® ecnu MeXyHapOAHBIM JIOTOBOPOM P®, coxepiKaliuM IOJOKECHHS,
KacalolEecss HaJIOrooGyoxkeHnss 1 cOOpOB, YCTAHOBJICHBI HHBIC 1IpaBiia M HOpPMBI, 4YeM
npexycmorpernpie HK PO 1 IpUHATEIME B COOTBETCTBHH € HUM HOpPMATHBHBIMH IIPABOBBIMH
axraMi O Hajorax u (wim) cOopax, TO TPAMEHSIOTCS MpaBHiia W HOPMBI MEK 1y HApOIHBIX
norosopos Poccniickoit deeparun.

B paccMarpuBaeMoi CHTyalluu IOUIeXKaT IPAMEHEHNIO J1BA MEK/1yHapPOJHBIX  COIIAICHH

Poccuiickoit Dexeparuu 00 130eKaHUH IBOHHOTO HaJI0r000JI0KEHHSL.

3.1. IlpumensieMblie IOJIOKEHHSI Jlorosopa wmexxay P® u CIHIA ot 17.06.1992 "O0
36eKANMN  JIBOHOr0  HAJIOrood/ioKeHust M NPEIOTBPAMICHIN yKJIOHEHHSl  OT
HAJIOr000/105KEHNsI B OTHOMIEHUH HAJIOI0B Ha I0X0/AbI H Kanuraa'':

- noxonpl pesuperta CIIA or OTYYKICHHS HEABMKUMOTO JIMYIIECTBA HAXOJSIIErocs Ha
teppurtopun P® MoryT obararhCs HaJOroM B Pd u ymwiaumBaThCs 1O HPaBUJaM POCCHHCKOIO
sakononarensersa (1. 3 cr. 19 Jlorosopa, cr. 21 Jlorosopa) — T.e. Tpojaserl 00s3an yIaTiTh
HJIDJI B PD;

- ¢ uepio u30ekKaHMs JIBOMHOIO HAIOro00JI0KEHUs YIJIaUeHHBIH  [TPOJIABIOM HaJIor  Ha
tepputopuy P® (Hamor ¢ JI0X0/a OT HPONANKH KBAPTHPBI) MOJKCT OBITH MCIOJIL30BAM B KAICCTBE

3auera [POTHB MOJI0XO/IHOIO HAJIOra B CIIIA (c1. 22 Jlorosopa).

3.2. IlpumensieMbie I0JOKEHHS Coraamenust wmexay IpaBure/ibeTBOM PO n
[pasurenscreom  PecryGmkn Beaapyes ot 21.04.1995 "00 n30eKaHNd  ABOHHOIO
HAJIOr00GJIOKENMSl 1 NPEIOTBPANIEHHHE  YKJIOHEHHsI 0T YILIATHL HAJI0roR B OTHOIIEHHU
HAJIOFOB HA A0XO/bI H HMYIIECTBO'" (COrIACHO CT. 2 pacHpOCTPAHSICT CBOC JieiicTere Ha HAJIOT Ha

MMYIIECTBO (PM3MUECKUX JIUIL):




[image: image5.jpg]LON~2 2y
- HEJBIKMMOE MMYIIECTBO Haxojsmieecs Ha tepputopun Pd u sipssromeecst COOCTBEHHOCTBIO
HAJIOroBoro pesuzaenta PecryOnuku benapych MoKeT 00ararbest HAJIOrOM Ha UMYIICCTBO B P®
(ITucemo Munduma PO or 21.08.2001 N 04-05-06/70) — r.e. nokynarein o0si3an OyJieT IIaTHTh
HAJIOT HA UMYIIecTBO B PD;
- ¢ 1eJIBIO M30eXKaHUs ABOWHOI0 HAJIOTOOOJIOKEHUS CyMMa HaJlord Ha UMYIIECTBO, yIUIAYCHHAsI
B PD MOKeT OBITH BBIUTEHA M3 CYMMbI HAJIOTa B3MMAEMOro ¢ rpaxianuna Pecry6inkn benapych B

Benopyccun (ct. 20 Cornamenus).

IV. IIpo6iemMbl B 3aKOHOJAATETLHOM PEryJIUPOBANUH PACCMATPUBAEMBIX OTHOII EHUH.

OTHOCHTEIIBHO PAcCMAaTPUBACMON CHTYallMd MOXKHO BBUICIHMTL  CJICAYIOIIAC pobIeMHbBIE
MOMEHTBI:

4.1. Bo3MOKHOCTB TIPOJIaBlia — HEPE3HUJIEHTa IIpU OTCYTCTBUM Y HErO 1paBa Ha HCHOJIL30BAHNC
HQJIOTOBBIX BBIUETOB YMEHBINIMTH Haloroofiaraemyio 0asy Ha pacxoibl CBS3AHHBIC €
npuobperenuem ksapruper (cr. 220 HK P®). B HK P® npsiMoro oTBera Ha JAHHBIA BOIIPOC HE
COJIEPIKUTCS.

Cornacuo ITucsmy Mun®uu PO or 11.10.2010 N 03-04-06/6-248 mepe3n/ieHT He UMECT IPaBo
YMEHBIIHUTH JI0X0/IbI HA TIPOU3BE/ICHHBIC PACXO/IbL.

Cupraro, uto no3uims Mun®un PO He COOTBETCTBYET ACHCTBYIOMIEMY 3aKOHOAATCIILCTBY:

- yMeHbIIEHHE HAIOrOBOi 0a3pl Ha CyMMY JIOKYMEHTJIBHBIX DACXONOB  HE SIBIISICTCSI
MMYIIECTBEHHBIM HAJIOTOBBIM BBIYECTOM B CMBICIIC, TPHIABACMOM CMY HK P®. B cr. 220 HK
MMYIIECTBEHHBIC BBIUCTRI yKA3aHbl OT/ICJIBHO OT PACXO0J10B Ha nproOpeTeHNE NMYITCCTBA:

- B HK P® mer yka3aHus, 9TO BO3MOJKHOCTH YYCCTh PACXOJIbl MMECTCS TOJIRKO Y HAIOTOBBIX
pe3unieHToB PO;

-cormacHo cr. cr. 41, 209 HK P® obbexkrom pastorooooykenuss 1o HJDJI sasisercs
AKOHOMMYECKAST BBIFOJIa B JICHEXKHON wWiM HaTypalbHoH Qopme, ydurhiBacMas B Cllydac
BO3MOYKHOCTH €€ OIIEHKH M B TOI Mepe, B KOTOPOH TaKylO BBIIOJY MOKHO OICHHTD. be3 yuera

pacxo10B HEJIb35I OLIEHUTH HAJIMUUE UJIM OTCYTCTBUC HKOHOMHUYECKON BBIIOJIBI.

4.2. Ecii puasITOpeKasi opranusaiust He OyJeT yuacTBOBaTh B pacterax MLy CTOpOHAMHU, TO
y Heé He OyzeT 0043aHHOCTEH HAJIOrOBOIO areHTa (T.K. IOXOJ HEpe3uAeHTOM Oy/IeT NOJy4eH HE OT
B3aMMOOTHOILIEHHI ¢ JJAHHON OpraHu3anueii).

Hepe3uaeHT MOXKET HE UCIIOJIHUTH B JI06POBOJILHOM TIOPSIIKE CBOM OOS3aHHOCTH. B3pickarh B
TIPUHYIATEIBHOM HOPSJIKE HAJIOT C JIMIA HOCTOSHHO TIPOKHUBAIONICTO Ha reppuropnn CHIA Oyner

KpaﬁHe 3aTPYAHUTEIILHO. BroukeT MOXKET ITOHECTH ITIOTEPHU.




